























































































































































６）2018年 7月 6日公布、2019年 4月 1日施行。












































































































































































































































１３）一般的に EAP あるいは white collar exemptions と称される。
１４）29 U.S.C.§213（a）（1）・（17）.
１５）“Part 541－Defining and Delimiting the Exemptions for Executive Administrative, Professional, Computer and Outside
Sales Employees,”Electronic Code of Federal Regulations, U.S. Government Publishing Office, 2018.














































1 － （日本のみ） 1 監視・断続勤務者（労基法 41条第 3号）（適用除外者）
2 管理職（Executive Employees）
FLSA 13条（a）（1）
















































































































































































度予想で約 1億 3千 3百万人、雇用労働者に対す






た、EAP 適用除外者を一般 EAP 適用除外者と特
定職業 EAP 適用除外対象者（教員、学識経験
者、医師、弁護士、裁判官、事業場外営業員）に
分けると、一般 EAP 適用除外者は、約 2,250万
人である（表 5）。FLSA および CFR Part 541の
対象者約 13,280万人の約 16.9％であり、特定職






２３）Wage and Hour Division（2016）．













2005年度 141,519 122,043 86.2％ 39,447 27.9％ 32.3％ 82,595 58.4％ 67.7％
2017年度 159,914 132,754 83.0％ 44,845 28.0％ 33.8％ 87,909 55.0％ 66.2％
（資料）Wage and Hour Division, 2016, Defining and Delimiting the Exemptions for Executive, Administrative, Profes-
sional, Outside, Sales and Computer Employees，を基に筆者作成．



























































2005年度 39.4 24.9 63.2％ 14.5 36.8％
2017年度 44.8 29.9 66.7％ 14.9 33.3％
（資料）表 3に同じ．













2005年度 18.4 73.9％ 6.4 25.7％ 24.9
2017年度 22.5 75.3％ 7.4 24.7％ 29.9
（資料）表 3に同じ．















































































































































































































































３１）T. M. Amabile, Three Components of Creativity,“How to Kill Creativity”Harvard Business Review, Oct. 1998.
３２）例えば、仕事を通しての精神的インセンティブ。
３３）例えば、報酬等の経済的インセンティブ。


































































３６）企業・組織のあり方が創造性発揮に影響を与えるとする organizational creativity と国の制度も同様に社員の創造
性に影響を与えるとする national creativity の考えがある（Robert J. Sternberg ed, 2011, Handbook of Creativity）。
（資料）T. M. Amabile, Three Components of Creativ-
ity,“How to Kill Creativity”p 78, Harvard
Business Review, Oct. 1998を基に筆者作成．
図 2 創造的成果を構成する 3領域
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A Study on Japanese Discretionary Working Systems:
In Comparison to the White-Collar Exemption System in the United States.
ABSTRACT
The sophisticated professional system in Japan, which is an exemption system
similar to the white-collar exemption system in the United States, will be introduced by
the Act on the Arrangement of Related Acts to Promote Work Style Reform on April
01, 2019. Meanwhile, three different systems exist in Japan: the discretionary working
system for professional work, the discretionary working system for planning work, and
the de facto working hour system. These systems are expected to produce two main re-
sults. First, they will increase the flexibility of working styles and allow employees to
be more creative, which, in turn, will increase their productivity. Second, they will ef-
fectively decrease the number of overtime hours worked by an employee. However,
these systems have failed to meet such expectations. Therefore, this paper compares
these systems in Japan to the white-collar exemption system in the United States in or-
der to determine whether it is necessary to reform the discretionary working systems
and the de facto working hour system and integrate them into the sophisticated profes-
sional system.
Key Words: sophisticated professional system, white-collar exemption system, discre-
tionary working system, de facto working hour system
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